
BEFORE THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION 

Save the Manatee Club, Inc.,  
  Petitioner, 
         
v.        OGC Case No. 17-1167 
       DEP No. 18-0206    
   
Florida Department of 
 Environmental Protection, 
  Respondent. 
______________________________/ 

SAVE THE MANATEE CLUB, INC.’S  
AMENDED PETITION FOR ADMINISTRATIVE HEARING 

 Save the Manatee Club, Inc. (“SMC” or “Petitioner”) submits 

this Amended Petition regarding the June 29, 2018 Volusia Blue 

Spring Basin Management Action Plan (“Volusia Blue Spring 

BMAP”), and states: 

BACKGROUND 

 1. Volusia Blue Spring is impaired by nitrate and nitro-

gen compounds, which in excess have been demonstrated to ad-

versely affect flora and fauna through the excessive growth of 

algae. Excessive algal growth results in ecological imbalances 

in springs and rivers and can produce human and marine mammal 

health problems, inhibit navigation, harm aquatic vegetation, 

impair flow, and reduce the aesthetic, recreational, and scien-

tific value of natural resources. 
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 2. Volusia Blue Spring is located in Volusia County just 

west of Orange City, Florida. Waters creating Volusia Blue 

Spring and its spring run arise from the Floridan aquifer as 

clear, freshwater springs from the drainage of the watershed. 

Volusia Blue Spring is the largest spring that feeds the St. 

Johns River, Florida’s longest River and one of its most signif-

icant for commercial, recreational, scientific, and aesthetic 

use.  

3. Volusia Blue Spring is a designated Outstanding Flor-

ida Spring, federally designated critical manatee habitat, and a 

Florida State Park.  

4. The Volusia Blue Spring BMAP was developed as part of 

the Florida Department of Environmental Protection (“DEP”) Total 

Maximum Daily Load (“TMDL”) Program, as authorized by the Flor-

ida Watershed Restoration Act (Section 403.067, Florida 

Statutes) and further specified by the Florida Springs and 

Aquifer Protection Act (Sections 373.801-.813, Florida 

Statutes). 

5. In 2008, a TMDL for nitrate was developed as a water 

quality restoration target for Volusia Blue Spring. The TMDL es-

tablished a monthly average nitrate concentration target of 0.35 

milligrams per liter (“mg/L”) of nitrate. 
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 6. The Volusia Blue Spring BMAP is intended to establish 

the DEP’s “long-term roadmap to restoration” for water quality 

in Volusia Blue Spring by reducing the nitrate load to the 

Floridan aquifer. 

 7. The 2016 Florida Legislature established the Florida 

Springs and Aquifer Protection Act (the “Act”), requiring DEP to 

comprehensively plan and coordinate actions for the protection 

and restoration of Outstanding Florida Springs (“OFS”), which 

include 24 first magnitude springs, 6 additional named springs, 

and all associated spring runs. Ch. 2016-1, Laws of Fla. Volusia 

Blue Spring is an OFS. 

 8. The Act’s requirements are predicated upon Legislative 

findings including that: 

(1) . . . springs are a unique part of this state’s scenic 
beauty. Springs provide critical habitat for plants and an-
imals, including many endangered or threatened species. 
Springs also provide immeasurable natural, recreational, 
economic, and inherent value. Springs are of great scien-
tific importance in understanding the diverse functions of 
aquatic ecosystems. Water quality of springs is an indica-
tor of local conditions of the Floridan Aquifer, which is a 
source of drinking water for many residents of this state. 
Water flows in springs may reflect regional aquifer condi-
tions. In addition, springs provide recreational opportuni-
ties for swimming, canoeing, wildlife watching, fishing, 
cave diving, and many other activities in this state. These 
recreational opportunities and the accompanying tourism 
they provide are a benefit to local economies and the econ-
omy of the state as a whole.  
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 . . . . 

(3)(b) Springs, whether found in urban or rural settings, 
or on public or private lands, may be threatened by actual 
or potential flow reductions and declining water quality. 
Many of this state’s springs are demonstrating signs of 
significant ecological imbalance, increased nutrient load-
ing, and declining flow. Without effective remedial action, 
further declines in water quality and water quantity may 
occur. 

. . . . 

(4) The Legislature recognizes that action is urgently 
needed and, as additional data is acquired, action must be 
modified. 

§373.801, Fla. Stat. (emphases added). 

 9. Among other immediate actions, Sections 373.807(1)(b) 

and (c), Florida Statutes, require DEP to complete OFS water 

quality impairment assessments and adopt new, or revise exist-

ing, BMAPs so that each impaired OFS has an adopted new or re-

vised BMAP complying with Section 373.807 by July 1, 2018. 

 10. The BMAP “must establish a schedule implementing the 

management strategies, establish a basis for evaluating the 

plan’s effectiveness, and identify feasible funding strategies 

for implementing the plan’s management strategies." §403.067(7)

(a)1, Fla. Stat. The BMAP must “identify the mechanisms that 

will address potential future increases in pollutant loading." 

§403.067(7)(a)2, Fla. Stat. The BMAP “must include milestones 

for implementation and water quality improvement, and an associ-
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ated water quality monitoring component sufficient to evaluate 

whether reasonable progress in pollutant load reductions is be-

ing achieved over time.” §403.067(7)(a)6, Fla. Stat. And the 

BMAP must “achieve the nutrient total maximum daily load no more 

than 20 years after the adoption of a basin management action 

plan.” §373.807(1)(b)8, Fla. Stat.  

11. Section 373.807(1)(b), Florida Statutes establishes 

substantive requirements for the new and revised OFS BMAPs as 

follows: 

(b) A basin management action plan for an Outstanding Flor-
ida Spring . . . must include, at a minimum: 

1. A list of all specific projects and programs identified 
to implement a nutrient total maximum daily load; 

2. A list of all specific projects identified in any incor-
porated onsite sewage treatment and disposal system remedi-
ation plan, if applicable; 

3. A priority rank for each listed project; 

4. For each listed project, a planning level cost estimate 
and the estimated date of completion; 

5. The source and amount of financial assistance to be made 
available by the department, a water management district, 
or other entity for each listed project; 

6. An estimate of each listed project’s nutrient load re-
duction; 

7. Identification of each point source or category of non-
point sources, including, but not limited to, urban turf 
fertilizer, sports turf fertilizer, agricultural fertiliz-
er, onsite sewage treatment and disposal systems, waste-
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water treatment facilities, animal wastes, and stormwater 
facilities. An estimated allocation of the pollutant load 
must be provided for each point source or category of non-
point sources; and 

8. An implementation plan designed with a target to achieve 
the nutrient total maximum daily load no more than 20 years 
after the adoption of a basin management action plan. 

 12. On June 29, 2018, by Secretarial Order, DEP adopted 

BMAPs for all 24 impaired OFS, including the Volusia Blue Spring 

BMAP that is the subject of this Petition. The BMAP concludes 

the total load reduction required to meet the TMDL at the spring 

vents is 61,653 pounds of nitrogen per year (lb-N/yr). 

 13. The specific pollutant reduction projects and manage-

ment actions required of individual entities are set forth in 

Appendices B, D, F, G, and H of the Volusia Blue Spring BMAP. 

The BMAP relies heavily on Best Management Practices (“BMPs”) to 

achieve necessary nitrate reductions. Unless otherwise noted in 

the BMAP, all requirements of the BMAP are intended to be en-

forceable upon the effective date of the Final Order in this 

proceeding. 

VOLUSIA BLUE SPRING BMAP DEFICIENCIES 

 14.  The Volusia Blue Spring BMAP indicates the existing 

nitrogen load to groundwater within the springshed is calculated 

to be 514,094 lb/year, but the current load exiting the spring 
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vents is only 162,550 lb/year. This difference is not explained. 

The two points of reference, one at groundwater and one at 

spring vents, are never compared nor is the difference explained 

in the BMAP. 

 15.  The BMAP does not provide a scientific explanation of 

how reducing the current nitrogen loading to groundwater within 

the springshed by only 12% (514,094 lb-N/year by 61,653 lb/year 

over 20 years) will reduce the nitrate concentrations in the 

springs from the current nitrate concentration, which the BMAP 

fails to even identify, to the target TMDL concentration of 0.35 

mg/L. 

 16.  The BMAP indicates that the credits listed in Table 6 

will reduce the total estimated nitrogen load to groundwater by 

170,743-230,310 pounds/year, but many of these credits are based 

on projects that contain no specific planning information beyond 

“not provided” or “TBD.” Even if these projects work as claimed, 

they would not reduce the nitrate discharged from the springs 

enough to achieve the TMDL. An evaluation of the estimated re-

ductions listed in Appendix B adds up to only total 43,374 lb/

year, well below the stated goal of 61,653 lb/year, even includ-

ing already completed projects. The BMAP therefore drastically 
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over-estimates the benefit to the springs of the credits listed 

in Table 6. 

 17.  The Volusia Blue Spring BMAP fails to include the in-

formation required for each project, including: a planning level 

cost estimate for 31 of 58 projects; an estimated completion 

date for 14 of 23 still underway or planned projects; the source 

of funding for 52 of 58 projects; the amount of funding by the 

agencies for 52 of 58 projects; a committed funding source other 

than the same putative $50 million annual Legacy Florida appro-

priation that is identified in each BMAP adopted on June 29, 

2018; an estimate of the project’s load reduction for 42 of 58 

projects; and an implementation plan designed to achieve the 

TMDL no more than 20 years after a BMAP is adopted.  

18. The BMAP improperly includes load reductions from nu-

merous projects that have been completed, including some 

projects completed before the TMDL was established and others 

completed before the data used to set the TMDL were collected. 

It only identifies 23 projects as underway or planned. The re-

maining 35 of the 58 total projects are already completed but 

DEP is nonetheless including these in its future load reduction 

planning. 
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 19.  In the Volusia Blue Spring TMDL Rule, DEP created what 

DEP identifies as “Load Allocations” for nonpoint sources and 

“Wasteload Allocations” for MS4 NPDES stormwater discharges, 

stating for each that the TMDL “will require a 45 percent reduc-

tion of nitrate based on the mean concentrations from the 

2001-2013 period.” Fla.Admin.CodeR.62-304.505(15)(b) and (c). 

The Volusia Blue Spring BMAP fails to require the foregoing Ni-

trate load reductions, instead establishing a load reduction 

target that is 12% of the Nitrate load from these sources with-

out explanation. 

 20.  Section 403.031(21), Florida Statutes defines “Total 

maximum daily load” as: 

the sum of the individual wasteload allocations for point 
sources and the load allocations for nonpoint sources and 
natural background. Prior to determining individual waste-
load allocations and load allocations, the maximum amount 
of a pollutant that a water body or water segment can as-
similate from all sources without exceeding water quality 
standards must first be calculated. 

§403.031(21), Fla. Stat. (underline added) 

 21.  In OFS BMAPs “An estimated allocation of the pollutant 

load must be provided for each point source or category of non-

point sources” “including, but not limited to, urban turf fer-

tilizer, sports turf fertilizer, agricultural fertilizer, onsite 

sewage treatment and disposal systems, wastewater treatment fa-
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cilities, animal wastes, and stormwater facilities.” §373.807(1)

(b)(7), Fla. Stat. Similarly, Section 403.067(6)(b), Florida 

Statutes requires DEP to provide a "detailed allocation to spe-

cific point sources and specific categories of nonpoint sources” 

in the Santa Fe BMAP. 

 22.  The Volusia Blue Spring BMAP assigns to point sources 

and categories of nonpoint sources only load reduction percent-

ages based on the expectation such sources will implement the 

unverified BMPs and other strategies specified in the BMAP. For 

example, a 15% reduction is assigned for owner-implemented BMPs 

for Farm Fertilizer, and a 10% reduction is assigned for owner-

implemented BMPs for Livestock Waste. The BMAP fails to estab-

lish allocations of an amount of the total maximum daily load to 

each point source and category of nonpoint source so that these 

allocations add up to the TMDL as required. §§403.031(21), 

373.807(1)(b)(7), and 403.067(6)(b), Fla. Stat. 

 23.  The BMAP provides only non-specific allusions to mech-

anisms to address future loading associated with population and 

agricultural growth, including that new agricultural operations 

must implement unverified BMPs and potentially other additional 

measures; and that “other laws such as local land development 

regulations, comprehensive plans, ordinances, incentives, envi-
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ronmental resource permit requirements, and consumptive use per-

mit requirements, all provide additional mechanisms for protect-

ing water resources.” But agricultural BMPs are presumed, but 

not verified, to only reduce the additional loading by between 

10 and 15%; local governments cannot regulate agricultural oper-

ations that implement verified BMPs, see §163.3162(3)(a) and 

(b), Fla. Stat.; most agricultural practices are exempt from ERP 

and CUP regulation, see §373.406, Fla. Stat.; and those that are 

not exempt are entitled to a presumption of compliance if they 

implement verified nitrogen BMPs. §403.067(7)(c)3, Fla. Stat. 

Further, projected population growth in the BMAP area over the 

next 20 years will lead to more wastewater, more septics, and 

more lawn fertilizer.  Therefore, the future load reduction 

mechanisms will not address the projected additional load asso-

ciated with population growth, added agricultural acreage, 

acreages of lawns, and sports turf. 

24. The Priority Focus Area (“PFA”) improperly excludes 

vulnerable and high recharge areas within the springshed bound-

ary, including much of the city of Deltona. Excluding these ar-

eas from the PFA means that additional conventional septic tanks  

may be added in the springshed without BMAP limitations, an im-

pediment to restoration and a failure to adequately consider im-

pacts from future growth. 
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 25.  The BMAP does not adequately address the future in-

crease in nitrogen load from enhanced On-Site Treatment and Dis-

posal Systems (“OSTDS”) that are allowed in the PFA on lots less 

than 1 acre. The BMAP also assumes that the enhanced OSTDS will 

reduce nitrogen by 65% more than conventional septic tanks, but 

according to the Florida Department of Health, the enhanced 

OSTDS are expected to reduce nitrogen by a total of only 65%.  

Therefore, the BMAP significantly overestimates the nitrogen 

load reduction from new enhanced OSTDS. 

 26. The BMAP underestimates loading from septic systems 

through an error in its NSILT modeling. The application of “ef-

fective septic population factors” rests on a mistaken interpre-

tation of the federal Environmental Protection Agency (“EPA”)’s 

Manual for Wastewater Treatment/Disposal for Small Communities. 

The EPA document already accounts for times of day when people 

are at school or work and away for their residences, so the ap-

plication of an additional correction factor results in substan-

tial underestimation of the actual load from OSTDS to groundwa-

ter.   

 27.  The BMAP does not address the future increase in ni-

trogen load from the additional conventional septic tanks that 

will be allowed for the next 5 years, which are not required to 
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connect to sewers, but which must only demonstrate that sewers 

will be available within 5 years.   

28. The BMAP does not address the future increase in ni-

trogen load from additional septic tanks on lots of any size lo-

cated outside the PFA, but inside the BMAP area, or lots larger 

than one acre inside the PFA, despite the fact that the residen-

tial populations both within the PFA and within the springshed 

but outside the PFA are expected to grow. 

29. The BMAP contains only one listed project in Appendix 

B to reduce pollution from septic tanks, a septic to sewer con-

version project in Orange City, despite OSTDS being the primary 

contributor (over 54%) of nitrogen load to groundwater. No de-

tails whatsoever are provided for the Orange City project. 

 30.  The BMAP relies on local utilities to develop sewer 

feasibility studies and prioritize where sewers are needed most 

urgently to protect the springs, but local utilities are not re-

quired to do so, they are only incentivized to do so by the 

DEP’s offer to pay the cost of such studies. 

 31.  The BMAP provides no specific requirements for reduc-

ing nitrogen loads from Urban Turfgrass Fertilizer (“UTF”) ex-

cept that the stakeholders should provide public education pro-
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grams and adopt DEP’s model fertilizer ordinance and follow 

Florida Yards & Neighborhoods guidelines. The proposed fertiliz-

er ordinance for Volusia County has not been demonstrated as ef-

fective and does not contain a summer sales ban, nor does it 

specify provisions for enforcement, implementation, or outreach, 

yet the BMAP assumes these measures will reduce the nitrogen 

load by 6% without any substantiation for this estimate. This is 

identified as a “credit”, which is not statutorily authorized.  

 32.  The BMAP fails to include monitoring for fertilizer 

usage or the results of implementing the education programs, the 

DEP model fertilizer ordinance, Florida Yards & Neighborhoods, 

or the BMPs. 

 33.  The BMAP provides no specific requirements for reduc-

ing nitrogen loads from Sports Turf Fertilizer (“STF”), yet the 

BMAP assumes 100% of owners will implement STF BMPs and assumes 

a reduction of nitrogen loading to groundwater from STF by 6 - 

10% without any substantiation for this estimate. This is iden-

tified as a “credit,” which is not statutorily authorized.  

 34.  The BMAP assumes the nitrogen loads from Farm Fertil-

izer, Nursery Fertilizer and Livestock Wastes to groundwater 

will be reduced by 10 – 15% when 100% of owners will implement 
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BMPs, without any substantiation for these unverified BMP esti-

mates. 

 35.  A reduction of 38,418 pounds is claimed for wastewater 

upgrades with no data or analysis to justify the claim. 

 RULE 28-106.201(2) PETITION CRITERIA 

(a) The name and address of each agency affected and each 
agency's file or identification number, if known  

 36. The affected agency is the Department of Environmental 

Protection, 2600 Blair Stone Rd., Tallahassee, FL 32399. DEP’s 

matter number is 18-0206, and the final order number is OGC Case 

No. 17-1167. 

(b) The name, address, and telephone number of the petitioner; 
the name, address, and telephone number of the petitioner's rep-
resentative, if any, which shall be the address for service pur-
poses during the course of the proceeding 

 37. Petitioner is Save the Manatee Club, a Florida not-

for-profit corporation; 500 N. Maitland Ave. Suite 210 Maitland, 

Florida 32751; phone number 407-539-0990. Petitioner’s counsel’s 

names and addresses are Anne Harvey Holbrook, Save the Manatee 

Club 500 N. Maitland Ave. Suite 210 Maitland, Florida 32751 and 

John R. Thomas, Law Office of John R. Thomas, P.A., 8770 Dr. 

Martin Luther King, Jr. Street N., St. Petersburg, FL 33702; and 

phone numbers 407-539-0990 and 727-692-4384, respectively; 
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Pleadings may be served on Petitioner electronically to ahol-

brook@savethemanatee.org and jrthomasesq@gmail.com. 

(b) …and an explanation of how the petitioner's substantial in-
terests will be affected by the agency determination 

 38. Section 403.067(1), Florida Statutes establishes that 

DEP must “coordinate with local governments, water management 

districts, the Department of Agriculture and Consumer Services, 

local soil and water conservation districts, environmental 

groups, regulated interests, other appropriate state agencies, 

and affected pollution sources in developing and executing the 

total maximum daily load program.” (underline added) 

 39. DEP identifies Petitioner as an “interested stakehold-

er” in this BMAP proceeding. In the Volusia Blue Spring BMAP, 

DEP explains “[s]takeholder involvement is critical to develop, 

gain support for, and secure commitments in a BMAP. The BMAP 

process engages stakeholders and promotes coordination and col-

laboration to address the pollutant load reductions necessary to 

achieve the TMDL. DEP invites stakeholders to participate in the 

BMAP development process and encourages public participation and 

consensus to the greatest practicable extent.”  

 40. The coordinated effort to restore water quality in Vo-

lusia Blue Spring is within SMC’s general scope of interest. SMC 
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is a national 501(c)(3) nonprofit organization founded in 1981 

by former Florida Governor and U.S. Senator Bob Graham and 

singer/songwriter Jimmy Buffett to advance the mission of pro-

tecting manatees and their habitat for future generations. The 

organization’s objective is the recovery and protection of mana-

tees and their aquatic ecosystems throughout the world. In order 

to achieve these objectives, SMC seeks to protect ample healthy 

habitat to support a stable, recovered manatee population, to 

reduce harm to manatees from human activity, and to ensure that 

sufficient regulations are adopted to accomplish these aims. 

SMC’s work therefore focuses on public awareness and education; 

scientific research; rescue, rehabilitation, and release ef-

forts; and advocating for protection measures such as speed 

zones and habitat conservation, including efforts to improve wa-

ter quality of key springs and other waters of significance.   

 41. Volusia Blue Spring, the adjacent State Park, spring 

run, and the St. Johns River are key focus areas for SMC as they 

are crucial areas for Florida’s West Indian manatee population. 

Volusia Blue Spring and the St. Johns River are designated crit-

ical manatee habitat, and Volusia Blue Spring is widely recog-

nized as one of the most important warm-water refuges for Flor-

ida’s manatees.  
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 42. The coordinated effort to restore water quality in Vo-

lusia Blue Spring and the St. Johns River is firmly within the 

association’s general scope of activity. Petitioner’s members 

and staff have devoted thousands of hours to conducting research 

and monitoring of manatees in Volusia Blue Spring, and to pro-

tecting the Volusia Blue Spring Basin, its water quality and 

flow regimes, and ecosystem over more than three decades. Peti-

tioner’s accomplishments include, among other activities: Begin-

ning in the mid-1980s, SMC provided support for tracking mana-

tees at Volusia Blue Spring and in the St. Johns River; In the 

1990s, SMC funded research projects on east and west coast photo 

identification studies, including of manatees that frequented 

Volusia Blue Spring; Donated multiple vessels toward injured 

manatee rescue efforts and on-water law enforcement; Sponsored 

physiological research studies; Hired an East Central Florida 

regional coordinator to cover Volusia Blue Spring; Lobbies con-

tinuously for additional funds as needed for State manatee con-

servation efforts, as well as for studies to determine the need 

for growth planning and coastal protection for manatees in areas 

where boat traffic increases were likely with increasing human 

development, including in the region surrounding the St. Johns 

River and Volusia Blue Spring springshed; Initiated and main-

tains an on-water public awareness program to alert boaters to 
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the presence of manatees; Funds equipment and provides support 

for manatee research at Volusia Blue Spring; Leads a national 

coalition to ensure best available protections for manatees and 

strong manatee management plans; Meets with recreational, re-

search, government, nonprofit, and private stakeholders to re-

solve conflicts and reach consensus on vital manatee and habitat 

issues, including on the St. Johns River and at Volusia Blue 

Spring; mobilizes citizen action on manatee protection and habi-

tat conservation efforts, including many in Volusia Blue Spring; 

advocated for the adoption of a more protective minimum flow 

level for Volusia Blue Spring in 2006 and has continued to work 

on Minimum Flows and Levels protections for Volusia Blue Spring 

since; has worked consistently to promote the strongest protec-

tions for freshwater springs, including Volusia Blue Spring, 

which are essential winter warm-water refuges for manatees; Pro-

vided financial support to off-duty law enforcement officers to 

monitor manatees in and around Blue Spring State Park to reduce 

human-manatee interaction and harassment; Participated in the 

Volusia County Blue Spring Working Group; Participates in the 

Manatee Rehabilitation Partnership, which tracks and monitors 

rehabilitated manatees, including manatees that regularly fre-

quent Volusia Blue Spring; Provided recommendations to the St. 

Johns River Water Management District on water conservation and 
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protecting ground and surface waters across a range of discrete 

regulatory and planning issues; Hired Wayne Hartley, formerly of 

the Florida Park Service, in order that he might continue his 

renowned and vital documentation of the Volusia Blue Spring man-

atee population; Developed a webcam program at Blue Spring State 

Park to broadcast live and recorded manatee footage via the In-

ternet in order to dramatically increase public awareness and 

access in classrooms and communities worldwide, with over 20,000 

hours now recorded and over 20 million viewer minutes since the 

program launched in 2011; Participates in the Blue Spring State 

Park summer Manatee Watch wherein SMC volunteers help prevent 

manatee harassment by recreational swimmers; Conducted life his-

tory research and genealogies of the Volusia Blue Spring manatee 

population spanning at least six generations; monitors 585 indi-

vidual manatees that overwinter at Volusia Blue Spring State 

Park, making the Blue Spring manatee population the most in-

tensely studied group of manatees in the world; Served as a mem-

ber of a technical working group organized by the St. Johns Riv-

er Water Management District to ensure ample manatee habitat at 

Volusia Blue Spring; Expanded Volusia Blue Spring manatee adop-

tion program to improve public awareness, education, and in-

volvement(currently 26 of the 38 manatees in SMC’s adoption pro-

gram are known to winter at Volusia Blue Spring); Worked with 
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the Blue Spring Alliance to promote protection of the spring and 

springshed; Analyzes data from SMC’s winter studies of manatees 

at Blue Spring and other significant warm water refuges to in-

form federal and state regulatory efforts; Secured funding from 

the Protect Florida Springs Grant program and developed the Blue 

Spring Adventurer Program to bring elementary school students 

from a lower-income school district to Blue Spring State Park to 

learn about manatees and the springs ecosystem; Developed educa-

tional films and public service announcements that circulated in 

Central Florida to educate the public about manatee and habitat 

conservation; Contributed SMC’s decades of research on the Blue 

Spring State Park manatees to the U.S. Geological Survey Sirenia 

Project database; Leads the Blue Spring Manatee Volunteer Ob-

server Program whose 54 volunteers logged over 1770 hours in 

2018 alone; Created videos demonstrating passive observation and 

manatee-safe kayaking practices for Blue Spring recreation; Par-

ticipates in manatee rescues throughout the state including at 

Volusia Blue Spring, including one rescue of a manatee calf at 

Blue Spring State Park on December 30, 2018; and publishes near-

daily counts of manatee use of Blue Spring to social media (with 

a maximum count of 485 manatees in the spring in one day). 
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 43. Petitioner provided multiple comments to DEP during 

the course of the Volusia Blue Spring BMAP committee meetings, 

including: 

a. Email from Dr. Katie Tripp to Moira Homann dated De-
cember 16, 2016 containing comments regarding Volusia Blue 
Spring November 30 meeting documents and action items, in-
cluding review of the draft Priority Focus Area and educa-
tional projects, among other documents; 

b.  Dr. Katie Tripp attended Volusia Blue Spring BMAP 
stakeholder meetings organized by DEP on November 30, 2017 
and February 28, 2017.  

c. Comments regarding the August 2017 Draft Report for 
the Volusia Blue Springs BMAP submitted via email on Sep-
tember 3, 2017. 

d. Follow-up email from Dr. Katie Tripp to Moira Homann 
on February 13, 2018 inquiring whether DEP would respond to 
stakeholder submitted comments on the August Draft BMAP; 
additional email regarding outstanding concerns about the 
inadequacy of the Draft BMAP on February 26, 2018 and again 
on March 5, 2018.    

e.  Expressed concerns through our partners at the Blue 
Springs Alliance and Stetson University to Secretary Valen-
stein in February 2018.  

f. Joined by conference call a meeting with Secretary 
Valenstein and other stakeholders on Wednesday March 14 for 
a roundtable meeting at Stetson Rinker Welcome Center in 
DeLand, Florida, to discuss flaws in the Volusia Blue 
Spring BMAP. 

g. Met, together with stakeholders, with Tom Frick, DEP 
Director of the Division of Environmental Assessment and 
Restoration, on April 12 at Stetson University in DeLand 
for continued discussion of flaws in the proposed BMAP.  

g. Joined with Blue Spring Alliance, Volusia County, and 
Stetson University comments regarding the Volusia Blue 
Springs BMAP and submitted additional comments in a letter 
to Moira Homann on June 4, 2018.   
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 44. An association or organization pleads standing on be-

half of its membership by demonstrating that “a substantial num-

ber of its members, although not necessarily a majority, are 

substantially affected” by the challenged agency action; the 

subject matter of the challenged agency action is “within the 

association's general scope of interest and activity”; and “the 

relief requested is of a type appropriate” for an association to 

receive on behalf of its members”. Farmworker Rights Organiza-

tion, Inc. v. Department of Health and Rehabilitative Services, 

417 So.2d 753, 754 (Fla. 1st DCA 1982); Caloosa Property Owners 

Ass'n, Inc. v. Palm Beach County Bd. of County Com'rs, 429 So.2d 

1260 (Fla. 1st  DCA 1983)(Florida Home Builders test for stand-

ing in section 120.56(1) rule challenge proceeding was extended 

in Farmworkers Rights Organization to section 120.57(1) proceed-

ings); Fla. Home Builders Ass’n v. Dep't of Labor & Emp. Sec., 

412 So.2d 351, 352-54 (Fla. 1982).     

 45. Petitioner’s substantial interests are adversely af-

fected by the 2018 Volusia Blue Spring BMAP because the BMAP 

would undermine the Petitioner’s efforts to preserve manatee 

habitat at Volusia Blue Spring by proposing nitrogen reduction 

goals that are not sufficient to meet the TMDL criteria estab-

lished by DEP to protect the aquatic ecosystem. By proposing in-

adequate nitrate reduction targets and insufficient planning 
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mechanisms, the BMAP will give regulators, elected officials, 

other stakeholders, and the public a false impression that the 

spring will be restored by the minimal efforts proposed in the 

BMAP. This will negate Petitioner’s efforts to work with regula-

tors, elected officials, other stakeholders, and the public to 

implement the more comprehensive and thorough nitrate control 

efforts that are necessary to achieve the TMDL. The BMAP conclu-

sions will delay by 20 years or longer Petitioner’s efforts to 

protect the integrity of the critical manatee habitat of the Vo-

lusia Blue Springshed, and to work toward restoration of the 

spring, the St. Johns River, and its tributaries. 

 46. In consideration of the following, a substantial num-

ber of Petitioner’s members’ substantial interests will be af-

fected: 

a. The Volusia Blue Spring is designated as an “Outstand-

ing Florida Waterway”, to be afforded “the highest protec-

tion” with “no degradation to water quality.” See Fla. Ad-

min. Code R. 62-302.700(1) and 62-302.700(9)(c)(10). 

b. The ecological, recreational, scientific, and economic 

values of Volusia Blue Spring are widely recognized. Volu-

sia Blue Spring and its adjacent lands have been preserved 

for public use as part of the State Park System.  
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c. The St. Johns River, a waterbody of key ecological, 

recreational, scientific, and economic value to the State 

of Florida, is fed by the waters of the Volusia Blue 

Spring. 

d. Volusia Blue Spring and the St. Johns River are sig-

nificant natural resources of importance for their ecosys-

tem services and maintenance of habitat for fish and 

wildlife, including manatees. 

e. Petitioner is a nonprofit membership organization 

formed by persons who use and enjoy the waters and environs 

of Volusia Blue Spring, the spring run, the St. Johns Riv-

er, and associated waters and lands in many ways, includ-

ing, but not limited to, wading, boating, walking, swim-

ming, snorkeling, diving, tubing, canoeing, wildlife (par-

ticularly manatee) observation, photography, personal, com-

mercial, and scientific research, fishing, and enjoying the 

aesthetic beauty of the natural habitat. 

f. Petitioner has 854 members and supporters (176 finan-

cial supporters and an additional 678 activist subscribers) 

within Volusia County, in which Volusia Blue Spring is lo-

cated. Petitioner has hundreds of other members who reside, 
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recreate, research, and make a living on the St. Johns Riv-

er, the headwaters of which flow from Volusia Blue Spring.  

g. Petitioner has 15,139 members/supporters throughout 

the State of Florida (2,714 financial supporters and 12,425 

activist subscribers), 102,942 members/supporters (13,570 

financial supporters and 89,372 activist subscribers) na-

tionwide and globally who are invested in the health of the 

Volusia Blue Spring manatee population through Petitioner’s 

adoption program and education and conservation efforts. 

h. Petitioner leads volunteer efforts with partner orga-

nizations to form the Blue Spring Observer Program to moni-

tor manatees in Volusia Blue Spring and to curb harassment 

of manatees by recreational users. Fifty-four volunteers 

have donated over 1770 hours over the past year alone. 

Dozens more of Petitioners’ members serve as volunteers at 

education and tabling events aimed at conserving Volusia 

Blue Spring.  

i. Petitioner reaches millions of additional supporters 

through its webcam and social media postings featuring the 

Volusia Blue Spring manatees.  Petitioner uses these media 

to further its mission of public education and awareness to 

foster interest in manatee and habitat conservation. 
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j. Petitioner’s symbolic adoption program for manatee 

awareness, education, and research and conservation funds 

depends heavily on Petitioner’s decades of knowledge of and 

involvement with the Volusia Blue Spring manatee popula-

tion. Twenty-six of thirty-eight adoptees in the program 

are known to frequent Volusia Blue Spring in the winter 

season. SMC currently has 7,774 active adoptions (within 

the past 18 months) of Volusia Blue Spring manatees. 

k. Petitioner has invested decades of research and fund-

ing in studying and conserving the manatees at Volusia Blue 

Spring.  

l. Petitioner’s efforts and association activities are in 

pursuit of the restoration, preservation, and protection of 

the ecosystems and habitat of Volusia Blue Spring and the 

St. Johns River, including the land, springs, spring run, 

and aquatic organisms, particularly manatees, for the use 

and enjoyment of current and future generations, and for 

the assurance of a healthy manatee population.  

m. Petitioner is a party in the Volusia Blue Spring BMAP 

proceedings, having timely submitted comments and analysis 

explaining the deficiencies of the BMAP. See §120.52(13)

(b), Fla. Stat. 
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n. Petitioner requested and was granted an extension of 

time to file a petition for administrative hearing regard-

ing the Volusia Blue Spring BMAP. 

 47. A substantial number of Petitioner’s members are sub-

stantially affected by the BMAP because their use and enjoyment 

of these water resources has been diminished by diminished water 

quality and imbalance of native flora; and contrary to law, the 

Volusia Blue Spring BMAP will not achieve the TMDL, and will not 

restore water quality in time to allow Petitioner’s members to 

use and enjoy these waters as they have in the past, and will 

not restore the OFS water quality within the statutorily pre-

scribed 20-year timeframe. 

 48. Respondent’s failure to implement and comply with Sec-

tions 403.067, and 373.807, Florida Statutes substantially ad-

versely affects a substantial number of Petitioner’s members’ 

substantial interests described above, as follows: 

a. Excessive nutrients stimulate excessive growth of fil-

amentous and microscopic algae which reflects an imbalance 

of native flora and that adversely affects and, because of 

the Volusia Blue Spring BMAP’s deficiencies, will continue 

to substantially adversely affect, Petitioner’s members who 

wade, walk, swim, snorkel, dive, tube, canoe, take pho-
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tographs, observe manatees and other wildlife, and perform 

personal, commercial, and scientific research, because the 

aesthetic beauty of the natural habitat and its ecological 

functions are diminished as a result of algae growth and 

nutrient impairment. 

b. Water quality nutrient impairment leads to a decline 

in biodiversity and wildlife utilization of the spring.  

Algae blocks light and impairs the growth of aquatic vege-

tation, manatees’ primary food source, and leads to overall 

ecological imbalance. Because of the Volusia Blue Spring 

BMAP’s deficiencies, nutrient impairment will continue to 

substantially adversely affect Petitioner’s members who 

visit the Volusia Blue Spring springshed to observe, re-

search, conserve, photograph, and/or study manatees and 

other wildlife and are disappointed by the decreasing qual-

ity of those activities as a result of the spring’s water 

quality degradation. 

c. Respondent’s failure to follow Sections 403.067 and 

373.807 adversely affects Petitioner’s members’ substantial 

interests in the use and enjoyment of the Volusia Blue 

Spring. The Volusia Blue Spring BMAP does not include in-

formation demonstrating the efficacy of the projects and 
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strategies to achieve the TMDL for the Volusia Blue Spring 

Springshed, and the degraded and increasingly poor condi-

tions in these waters will continue to substantially ad-

versely affect Petitioner’s members’ use and enjoyment of 

them as described herein. 

d. Respondent’s failure to include the information re-

quired by Section 373.807 affects Petitioner’s members sub-

stantial interests in the use and enjoyment of these water 

resources because the required information is necessary to 

show the BMAP includes actual committed restoration 

projects and strategies, and without this information Re-

spondent fails to provide statutorily required assurance of 

restoration within 20 years or any reasonable time. 

e. The BMAP’s lack of statutorily required information 

represents failure to “establish a schedule implementing 

the management strategies”, and failure to “establish a ba-

sis for evaluating the plan’s effectiveness”, and failure 

to “identify feasible funding strategies for implementing 

the plan’s management strategies”. §403.067(7)(a)1, Fla. 

Stat. These failures preclude transparency and defeat the 

Petitioner’s ability to monitor and evaluate the timeliness 

 !30



of restoration and implementation of the restoration 

strategies, 

 49. Diminished water quality in the Volusia Blue Spring 

BMAP adversely affects Petitioner’s members’ recreational, 

scholarly and aesthetic use and enjoyment of these waters and is 

an injury of the type or nature these proceedings are designed 

to protect against. The purpose of a BMAP is to restore water 

quality for the use and enjoyment of the waters subject to the 

BMAP. 

 50. The relief Petitioner requests is of a type appropri-

ate for an association to receive on behalf of its members. The 

relief Petitioner seeks is a determination that DEP’s agency ac-

tion is not consistent with the law and a remand to the agency 

for correction of the agency action so that timely restoration 

will occur.  This relief that is appropriate and common for an 

association to receive on behalf of its members. Petitioner does 

not seek money damages. See, Fla. Home Builders Ass’n v. Dept. 

of Labor & Emp. Sec., 412 So.2d 351, 352-54 (Fla. 1982). 
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(c) A statement of when and how the petitioner received notice 
of the agency decision  

 51. Petitioner received notice of DEP’s June 29, 2018 Or-

der, when DEP e-mailed notification with links dated the same 

date. 

 52. Petitioner was granted extensions of time to file a 

petition regarding the Volusia Blue Spring BMAP until January 4, 

2018.  

(d) A statement of all disputed issues of material fact. 

 53. The disputed issues of material fact are based on the 

deficiencies in the Volusia Blue Spring BMAP described in this 

Petition, and include whether: 

 a. The Volusia Blue Spring BMAP does not identify suffi-

cient management strategies and will not reduce nutrient loading 

in quantities sufficient to achieve the TMDL within 20 years.  

 b. The Volusia Blue Spring BMAP does not include suffi-

ciently specific and financially feasible plan or set of 

projects to achieve the TMDL;  

 c. The Volusia Blue Spring BMAP’s cumulative load reduc-

tions for point and nonpoint sources of pollution are a much 

lower percentage of the total load than the load reductions re-

quired by the TMDL Rule for Volusia Blue Spring. 
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 d. The Volusia Blue Spring BMAP fails to establish the 

required allocation of the TMDL to point sources and categories 

of nonpoint sources. 

 e. The Volusia Blue Spring BMAP overestimates nitrogen 

reduction for projects and strategies, and fails to include ade-

quate mechanisms to monitor the results of BMAP projects and 

strategies;  

 f. The Volusia Blue Spring BMAP fails to identify mecha-

nisms capable of addressing future nutrient loading so that the 

TMDL could be achieved within 20 years; 

 g.  The Onsite Treatment and Disposal Plan in the Volusia 

Blue Spring BMAP is insufficient and does not “identify cost-ef-

fective and financially feasible projects necessary to reduce 

the nutrient impacts from onsite sewage treatment and disposal 

systems,” nor include “a priority ranking for each system or 

group of systems that requires remediation;”  

 h.  The Volusia Blue Spring BMAP Priority Focus Area ex-

cludes too much of the Volusia Blue Springshed to be effective 

in addressing impacts from area OSTDS and future growth; and  

 i. The Volusia Blue Spring BMAP fails to include the in-

formation required for each project including: project ranking, 
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a planning level cost estimate, an estimated completion date; 

the source and amount of funding by the agencies, an estimate of 

the project’s load reduction, and an implementation plan de-

signed to achieve the TMDL no more than 20 years after a BMAP is 

adopted. 

(e) A concise statement of the ultimate facts alleged, including 
the specific facts the petitioner contends warrant reversal or 
modification of the agency's proposed action  

 54. The ultimate facts include that: 

 a. The Volusia Blue Spring BMAP does not identify suffi-

cient management strategies and will not reduce nutrient loading 

to achieve the TMDL within 20 years. 

 b. The Volusia Blue Spring BMAP does not include a finan-

cially feasible plan or set of projects; 

 c. The Volusia Blue Spring BMAP’s cumulative load reduc-

tions for point and nonpoint sources of pollution are a much 

lower percentage of the total load than the load reductions re-

quired by the TMDL Rule for Volusia Blue Spring. 

 d. The Volusia Blue Spring BMAP fails to establish the 

required allocation of the TMDL to point sources and categories 

of nonpoint sources. 
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 e.  The Volusia Blue Spring BMAP overestimates nitrogen re-

ductions for projects and strategies, and fails to include an 

adequate strategy to monitor the results of BMAP implementation. 

 f.  The Volusia Blue Spring BMAP fails to identify mecha-

nisms capable of addressing future nutrient loading so that the 

TMDL could be achieved within 20 years.  

 g.  The Onsite Treatment and Disposal Plan in the Volusia 

Blue Spring BMAP is insufficient and does not “identify cost-ef-

fective and financially feasible projects necessary to reduce 

the nutrient impacts from onsite sewage treatment and disposal 

systems,” nor include “a priority ranking for each system or 

group of systems that requires remediation;” f. The Volusia 

Blue Spring BMAP does not identify sufficient management strate-

gies and will not reduce nutrient loading in quantities suffi-

cient to achieve the TMDL;  

 h. The Volusia Blue Spring BMAP Priority Focus Area ex-

cludes too much of the Volusia Blue Springshed to be effective 

in addressing impacts from area OSTDS and future growth; and 

 i. The Volusia Blue Spring BMAP fails to include the in-

formation required for each project: project ranking, a planning 

level cost estimate, an estimated completion date; the source 
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and amount of funding by the agencies, an estimate of the 

project’s load reduction, the estimated load allocation to each 

point and non point source or category, and an implementation 

plan designed to achieve the TMDL no more than 20 years after a 

BMAP is adopted. 

(f) A statement of the specific rules or statutes the petitioner 
contends require reversal or modification of the agency's pro-
posed action, including an explanation of how the alleged facts 
relate to the specific rules or statutes 

 55. The specific statutes that entitle Petitioner to re-

lief are discussed throughout this Petition and include: Subsec-

tions of Sections 373.807 and 403.067, Florida Statutes. Section 

403.067(a)1 requires the Volusia Blue Spring BMAP to “establish 

a schedule implementing the management strategies, establish a 

basis for evaluating the plan’s effectiveness, and identify fea-

sible funding strategies for implementing the plan’s management 

strategies”. §403.067(7)(a)1, Fla. Stat. The BMAP must also 

“identify the mechanisms that will address potential future in-

creases in pollutant loading”. §403.067(7)(a)2, Fla. Stat. And 

the Volusia Blue Spring BMAP must “achieve the nutrient total 

maximum daily load no more than 20 years after the adoption of a 

basin management action plan.” §373.807(1)(b)8, Fla. Stat. The 

Volusia Blue Spring BMAP fails to include sufficient strategies 

and projects to comply with these laws, as described above. 
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(g) A statement of the relief sought by the petitioner, stating 
precisely the action petitioner wishes the agency to take with 
respect to the agency's proposed action.  

    WHEREFORE, Petitioner respectfully requests the following 

relief: this petition be forwarded to the Division of Adminis-

trative Hearings for an administrative hearing pursuant to Sec-

tion 120.569 and 120.57, Florida Statutes; the Volusia Blue 

Spring BMAP be invalidated as inconsistent with Florida Law; the 

proceedings be remanded by the Division of Administrative Hear-

ings for further development of the Volusia Spring BMAP consis-

tent with the laws; and any other relief that is appropriate un-

der the circumstances.  

Certificate for E-Filing 

I HEREBY CERTIFY that the original signed document will be re-

tained by Petitioner for the duration of the proceeding and any 

subsequent appeal or subsequent proceeding in that cause, and 

Petitioners will produce it upon the request of other parties. 

                   Certificate of Service 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

was furnished by e-mail to Tom Frick, Kenneth Hayman, Esq., and  
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Lea Crandall, DEP Agency Clerk, on this 1st day of February, 

2019. 

___________________________________  
John R. Thomas, Esq.  
Florida Bar No. 868043  
8770 Dr. Martin Luther King, Jr. St. N. 
St. Petersburg, FL 33702 
jrthomasesq@gmail.com 
Counsel for Petitioner 
___________________________________  
Anne Michelle Harvey Holbrook, Esq. 
Florida Bar No. 89808 
500 N. Maitland Ave. Suite 210 
Maitland, Florida 32751 
aholbrook@savethemanatee.org  
Staff Attorney for Petitioner  
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